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17:27-3.8  Mandatory bid specification and contract language for good
faith etforts toward achieving equal employment
opportunities in construction contracts (Exhibit B)

{a) Public agencies shall include in contracts and bid specitications the
following mandatory language for cqual employment opportunities:

1. When hiring or scheduling workers in each construction trade. the
contractor or subcontractor agrees to make good faith efforts to employ
minority and women workers in each construction trade consistent with
the targeted employment goal prescribed by NJAC. 17:27.7.2:
provided, however, that the Division may. in its discretion, exempt a
contractor or subcontractor from compliance with the good faith
procedures prescribed by (a)li and 2 below, as long as the Division is
satisfied that the contractor or subcontractor is employing workers
provided by a union which provides evidence, in accordance with
standards prescribed by the Division that its percentage of active “card
carrying” members who are minority and women workers is equal to or
greater than the targeted employment goal established in accordance with
N.JLA.C. 17:27-7.2. The contractor or subcontractor agrees that a good
faith effort shall include compliance with the following procedures;

i. If the contractor or subcontractor has a referral agreement or
arrangement with a union for a construction trade, the contractor or
subcontractor shall, within three business days of the contract award, seek
assurances from the unjon that it will cooperate with the contractor or
subcontractor as it fulfills its affirmative action obligations under this
contract and in accordance with the rules promulgated by the Treasurer,
pursuant to N.J.S.A. 10:5-31 et seq., as supplemented and amended from
time to time. If the contractor or subcontractor is unable to obtain said
assurances from the construction trade union at least five business days
prior to the commencement of construction work, the contractor or
subcontractor agrees to afford equal employment opportunities to
minority and women workers directly, consistent with the this chapter. If
the contractor’s or subcontractor’s prior experience with a construction
trade union, regardless of whether the union has provided said
assurances, indicates a significant possibility that the trade union will not
refer sufficient minority and women workers consistent with affording
equal employment opportunities as specified in this chapter, the
contractor or subcontractor agrees to be prepared to provide such
opportunitics to minority and women workers directly, consistent with
this chapter, by complying with the procedures prescribed under (a)2
below; and the contractor or subcontractor further agrees to take said
action immediately if it determines that the union is not referring minority
and women workers consistent with the equal employment opportunity
goals set forth in this chapter.

2.1 good faith efforts to meet targeted employment goals have not or
cannot be met for each construction trade by adhering to the procedures
of (a}t above, or if the contractor does not have a referral agreement or
arrangement with a union for a construction trade, the contractor or
subcontractor agrees to take the following actions:

i.-v. {(No change.)

vi. To adhere to the following procedure when minority and women
workers apply or are referred to the contractor or subcontractor:

{1) The contractor or subcontractor shall interview the referred
minority or women worker,

(2) (No change in text.)

(3) The name of any interested woman or minority individual shall be
maintained on a waiting list, and shall be considered for employment as
described in (a)2vi(2) above, whenever vacancies occur. At the request of
the Division, the contractor or subcontractor shall provide evidence of its
good faith efforts to employ women and minorities from the list to fill
vacancies.

(4) (No change in text.)

vii. {No change.)

3. (No change.)

4. After notification of award. but prior to signing a construction
contract, the contractor shall submit to the public agency compliance
officer and the Division an initial project workforce report (Form AA201)
clectronically provided to the public agency by the Division. through its
website, for distribution to and completion by the contractor, in
accordance with NJA.C. 17:27-7. The contractor also agrees to subniit a
copy of the Monthly Project Workforce Report once a month therealter
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for the duration of this contract to the Division and to the public agency
compliance officer. The contractor agrees to cooperate with the public
agency in the payment of budgeted funds. as is necessary, for on-the-job
and/or off-the-job programs for outreach and training of minorities and
women.

17:27-3.9 Lmergency purchases

A public agency may award a contract without affirmative action
evidence in an emergency situation. In such a situation, the public agency
shall document that an actual emergency exists, which affects the public
health, safety or welfare and requires the public agency to immediately
award a contract for construction or the delivery of goods and services,
including professional services, and that to delay the award of the
contract would endanger public health. safety, welfare or property. The
contractor shall be required to comply with the affirmative action rules
prior to payment.

{7:27-3.10 State-approved public agency affirmative action
construction programs; delegated authority

(a) Notwithstanding any other provisions of this subchapter, a public
agency may establish its own affirmative action program for construction
contracts and submit said program to the Division for designation as a
State-approved affirmative action construction program resulting in the
delegation of authority to monitor its own construction projects for Equal
Employment Opportunity/Affirmative Action compliance. Any public
agency program so designated shall exclusively establish the State
affirmative action procedures and requirements which implement
N.J.S.A. 10:5-31 et seq., as amended and supplemented from time to
time, as applied to construction contracts and subcontracts involving said
public agency.

(b)-(f) (No change.)

(g) Any construction contractor or subcontractor that submits
appropriate evidence, in accordance with N.J A.C. 17:27-3.6(a)2iv, that it
is operating under an existing Federally approved or sanctioned
affirmative action program to a public agency, including a public agency
which is operating under its own State-approved affirmative action
construction program, shall be deemed to have satisfied the affirmative
action requirements of N.J.S.A. 10:5-31 et seq. The determination of the
Division as to what constitutes such appropriate evidence shall be binding
on the contractor or subcontractor.

SUBCHAPTER 4. AFFIRMATIVE ACTION PROGRAM FOR
VENDORS AND GOODS AND SERVICES
SUBCONTRACTORS

17:27-3.1  Goods and services contracts, including professional services
contracts, subject to affirmative action program requirements

All vendors shall satisfy the affirmative action program requirements

of these rules by submitting the evidence identified in N.JA.C. 17:27-4.2,

17:27-4.2  Elements of affirmative action program for vendors

{a) Affirmative action evidence for vendors shall consist of the
following elements:

1. Provisions in the goods and services contract, including professional
services contracts, containing the language required by N.J.AC. 17:27-
3.5(a) and 3.7: and

2. An employee information report AA302, submitted in accordance
with NJAC. 17:27-4.3. or a certificate of employee information report
issued in accordance with N.JA.C. 17:27-4.5: or

i. Any existing Federally approved or sanctioned affirmative action
program.

17:27-4.3  Procedure for establishing an approved affirmative action
program by contract

(a) Upon awarding a goods and services contract, including a
professional services contract, the public agency shall submit to the
vendor for signing a contract which contains the contract language
required by N.JAC. 17:27-3.5(a) and 3.7, subject to the following:

1. As & condition to entering into a valid and binding contract, said
vendor shall submit to the public agency cither appropriate evidence that:

i.-ii. {No change.)

(CITE42 N.J.R. 729
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iii. The vendor has an employec information report *[AA 302]*
*AA302%, *eleetronicallv* provided by the Division to the public
agency®, through the Division’s website,* for distribution to and
completion by the vendor in accordance with this chapter.

2. (No change.)

3. A vendor shall not be eligible to submit an employee information
report unless the vendor certifies on the AA302 form that he or she has
never before applied for a certificate of emplovec information report in
accordance with rules promulgated by the Treasurer pursuant to N.J.S.A.
10:5-31 et seq., as amended and supplemented from time to time: and
agrees to submit immediately to the Division a copy of the employee
information report.

{b) (No change.)

17:27-4.4 Affirmative action program requirement for goods and
services subcontractors
A vendor. including a professional services contractor, shall not enter
into a subcontract with a subcontractor, unless the subcontractor has
submitted to said vendor one of the three documents which is also
required from vendors in accordance with all provisions of NJ.A.C.
17:27-4.3,

17:27-4.5 Exemptions to Affirmative Action requirements for goods
and services subcontractors
All subcontractors for goods and services contracts, including
professional services contracts, with four or fewer employees shall be
exempt from the requirements of this subchapter,

17:27-4.6 Procedures for the issuance and renewal of a certificate of
employee information report

(a)-(b) (No change.}

(c) Additional procedures are as follows:

1. As early as 90 business days prior to the expiration of a certificate
of employee information report, a vendor, including a professional
services contractor, may submit an application for renewal of the
certificate of employee information report with a fee in the amount of
$150.00 payable to the Treasurer, State of New Jersey to the Division.
Said renewal application must be submitted within 10 business days of
the certificate’s expiring otherwise it will be treated as an initial
application for a certificate of employee information report.

2. The Division shall make the renewal application form available to
vendors, including a professional services contractor, in the form
specified by the Division.

Recodify existing 2. and 3. as 3. and 4. (No change in text.)

(d) There shall be a $75.00 fee for duplicate or replacement certificate
of employee information report.

(e) (No change in text.)

SUBCHAPTER 5. TARGETED MINORITY AND WOMEN
EMPLOYMENT GOALS FOR DETERMINING
GOOD FAITH EQUAL EMPLOYMENT
OPPORTUNITY EFFORTS BY VENDORS AND
GOODS AND SERVICES SUBCONTRACTORS

17:27-5.2 Establishment of targeted goals

(a) (No change.)

(b) When a vendor, including a professional services contractor, and/or
subcontractor submits an employee information report, as required by
N.J.A.C. 17:27-4.3, the Division may schedule an orientation and profile
visit upon the issuance of a certificate of employee information report to
obtain detailed information on which of the occupation classes comprise
each of the equal employment opportunity (EEQ) categories, identified
on the Employee Information Report. AA302 form. in the vendor’s or
subcontractor's workforce. The Division shall compare that information
to the availability data for the county in which the vendor’s or
subcontractor’s offices. plants or distribution centers are located to
establish the targeted employment goals based upon the occupational mix
within the vendor’s or subcontractor’s workforce. When a vendor or
subcontractor has offices. plants or distribution centers located in more
than one county, the Division shall establish targeted goals for each
county.

(CITE 42 N.J.R. 730)
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{¢) The Division shall establish overall goals for vendors and
subcontractors based upon the average of the individually established
targeted goals o determine good faith equal employment opportunity
efforts by vendors and subcontractors for the EEO categories. identified
on the Employee Information Report, AA302 form. in which the vendors
or subcontractors have employecs.

{d) A vendor and subcontractor submitting an application for renewal
of a certificate of employee information report, pursuant to N.JLA.C.
17:27-4.6(c). shall include information detailing the occupational classes
that comprisc c¢ach EEO category. identified on the Emplovee
Information Report, AA302 form, within their workforce to provide the
Division with information to establish the targeted goals prior to the
compliance review.

{e) (No change.)

17:27-5.5 Criteria for determining good faith efforts of vendors and
goods and services subcontractors
(a) (No change.)

SUBCHAPTER 6. AFFIRMATIVE ACTION PROGRAM FOR
CONSTRUCTION CONTRACTORS AND
SUBCONTRACTORS

Construction contracts subject to affirmative action program
requirements

All construction contractors and subcontractors shall satisfy the
affirmative action program requirements of this chapter, with the
exception of construction subcontractors with a total workforce of four or
fewer employees, by submitting the evidence identified in NJLA.C.
17:27-6.2.

17:27-6.2 Elements of an affirmative action program for construction
contractors and subcontractors

{a) An affirmative action evidence for construction contractors and
subcontractors shall consist of the following elements:

1. Provisions in the construction contract containing language required
by NJ.A.C. 17:27-3.6 and 3.8; and

2. An initial project workforce report AA201 submitted in accordance
with N.J.A.C.17:27-7.5; or

i. Any existing Federally approved or sanctioned affirmative action
program.

17:27-6.1

17:27-6.3 Procedure for establishing an approved affirmative action
program by contract
(a)-(b) (No change.)

17:27-6.4 Affirmative action program requirement for construction
subcontractors

A construction contractor operating under a construction contract shall
not enter into a subcontract with a construction subcontractor, unless the
subcontract contains the language required by NJA.C. 17:27-6.3;
provided, however, that subcontractors with a total workforce of four or
fewer employees shall be exempt from the requirements of this
subchapter.

SUBCHAPTER 7. TARGETED MINORITY AND WOMEN
EMPLOYMENT GOALS FOR DETERMINING
GOOD FAITH EQUAL EMPLOYMENT
OPPORTUNITY EFFORTS BY CONSTRUCTION
CONTRACTORS AND SUBCONTRACTORS

17:27-7.1 Exemption

The requirements of this subchapter shall not apply to any construction
contractor or subcontractor performing under an existing Federally
approved or sanctioned affirmative action program, or to any
subcontractor which is exempted under N.JA.C. 17:27-6.1, from the
affirmative action program requirements of N.J.A.C. 17:27-6; or to any
construction contractor or subcontractor bidding on or negotiating with a
public agency operating under its own affirmative action program which
has been designated as a State approved affirmative action construction
program pursuant to NJ.A.C. 17:27-6.
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17:27-74  Criteria for determining good faith cfforts of construction
contractors aud subcontractors

(a) In addition to the contractor or subcontractor's compliance with the
requirements set forth in the mandatory language at N.JAC. 17:27-
*[3.7]**3.8* the Division shall consider the following factors in its
determination of whether a contractor or subcontractor has acted in good
faith.

I.-18. (No change.)

17:27-7.5 Construction project workforce reporting and compliance
procedures

The Division shall electronically provide to the public agency that has
awarded a construction contract initial project workforce reports (Form
AA201), through its website, to be distributed to the contractor. Each
initial project workforce report shall identify the estimated employment
requirements, by trade or craft, of the construction contractors and
subcontractors for the duration of the construction contract. The Division
shall provide construction contractors and subcontractors monthly project
workforce reports that must be submitted to the public agency and the
Division by the seventh business day of each month. The Division, the
public agency compliance officer, construction contractors and
subcontractors shall use these project workforce reports in accordance
with NJA.C. 17:27-*[3.7]**3.8*, to monitor compliance with the
requirements of this subchapter, and the Division and the public agency
compliance officer also may use these reports to engage in other related
enforcement, compliance and reporting procedures as provided for in
N.LA.C. 17:27-9 and 10.

SUBCHAPTER 9.  MONITORING PLUBLIC AGENCY CONTRACTS

17:27-9.1  Designation of principal officer

If a contractor or subcontractor is operating under an affirmative
action program prescribed by NJA.C. 17:27-4.2(a) or 6.2(a), said
contractor or subcontractor shall designate a principal otficer of its firm
who shall meet, when necessary, with its staff, subcontractors, union
representatives, the public agency compliance officer, and the Division to
insure compliance with these rules and its affirmative action program.

17:27-9.2  Division’s on-site visits and attendance at job meetings

(a) An official of the Division shall be allowed to conduct on-site
visits and/or to attend all project and/or job meetings and, at reasonable
times and in a reasonable manner, to enter the contractor’'s or
subcontractor’s business facility or facilities or construction project site
for the purpose of determining, in accordance with the Division’s
standard operating procedures, whether the contractor or subcontractor is
complying with the affirmative action program.

(b} (No change.)

SUBCHAPTER 10. COMPLIANCE PROCEDURES AND
SANCTIONS, APPLICABLE TO PUBLIC
WORKS CONTRACTS

17:27-10.2  Alert notices for contractors and/or subcontractors

The Division or public agency compliance officer designated by a
public agency who has received authority from the Division, on its own
initiative or in response to an allegation from a public agency compliance
officer. or in response to a written complaint or allegation from an
intcrested party. shall investigate any complaint or allegation of a

violation of this chapter or of an approved affinmative action program. It

the Division or public agency compliance officer designated by a public
agency who has received authority from the Division determines that
there is a substantial probability that a violation is occurring. it may issue
a written alert notice to a contractor or subcontractor and provide a copy
to the public agency. The alert notice shall explain in sufficient detail the
facts of the alleged violation.

17:27-10.6  Contractor, vendor and public agency violations: remedial
actions
ti1) The following circumstances shall constitute some of the indicia of
g party’s failure to meet the requirements of this chapter or of an
alfirmatise action program. which may form the basis for a tinding of a
violation by the Diviston. These indicia are a representative sampling of
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indicia, but are not intended to constitute the only indicia that may be
considered by the Division in its determination as to whether a violation
has occurred:

I.-2. (No change.)

3. For public agencies:

i. {No change.)

ii. Failure to include mandatory language in advertisements, bid
specifications or contracts;

ili.~vi. (No change.)

(b) If the Division determines that a contractor, subcontracter or public
agency is in violation of this chapter or in violation of its affirmative
action program, the Division may enforce the obligations of N.IS.A.
10:5-31 et seq., as implemented by this chapter, and the requirements of
the affirmative action program by ordering or taking part in any or all of
the remedial actions in (b)l through 4 below. A public agency acting
under delegated authority may also enforce the obligations of the
N.J.S.A. 10:5-31 et seq. as implemented by this chapter and the
requirement of the affirmative action plan by ordering these remedial
actions except with regards to other public agencies.

1.-4. (No change.)

17:27-10.8 Investigatory conference; hearings

(a) (No change.)

(b) If the program meonitoring unit or public agency compliance officer
designated by a public agency who has received authority from the
Division determines that the contractor or subcontractor has not
adequately explained why it is not in violation or if the program
monitoring unit or public agency compliance officer designated by a
public agency who has received authority from the Division determines
that the violation is continuing to occur, then it shall conduct an
investigatory conference to determine whether there is a violation, if
corrective measures must be taken and/or whether it would recommend to
the Director that financial penalties should be imposed in accordance
with N.J.S.A. 10:5-35 and 36. Such investigatory conference shall be
conducted within 30 business days of the contractor’s and/or
subcontractor’s submission of its written statement. The program
monitoring unit may conduct interviews and request from appropriate
parties the submission of additional information as is considered
necessary to determine whether the alleged violation has occurred. As
soon as practical afler conclusion of the investigatory conference, the
program monitoring unit shall issue an initial determination to the alleged
violator.

{c)-(g) (No change.)

17:27-10.9 Final determination against construction contractor;
aggregate rating for State contract awards

Upon rendering a final determination against a construction contractor,
the Division shall notify the Division of Property Management and
Construction of such determination and the Division of Property
Management and Construction shall consider such adverse finding as a
factor in determining the contractor’s aggregate rating for the award of
State construction contracts.

SUBCHAPTER 12. TRAINING AND OUTREACH

17:27-12.1 Financing minority and women worker outreach and training
programs

(a) Annual funding for on-the-job and/or off-the-job outreach and
training programs for minorities and women in the construction trades
administered by the Department of Labor and Workforce Development
shall be set forth in the Appropriations Act, by statute, and/or other
means permitted by law, by no later than July Ist of cach year. The
Director of the Division shall notify all public agencies of the funding
mechanism for these programs by no later than July 15th of each year.

(b) Public agencies that are required to allocate and release funds for
outreach and training programs for minorities and women in the
construction trades. in accordance with (a) above, shall notify the
Division of the allocation and release of training funds to the Department
of Labor and Workforce Development in writing and within 10 business
days of the release.

(CITE 42 NJ.R, 731
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17:27-12.2  Assistance

The public agency compliance officer. in consultation with the
Division, may assist contractors in the use of outrcach. referral and
training programs for minority and women workers.



